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‘“tier one capital”’ has the same mean-
ing as set forth in the capital regula-
tions adopted by the appropriate Fed-
eral banking agency.

(t) Well-capitalized has the same
meaning set forth in part 325 of this
chapter for an insured State non-
member bank. For other state-char-
tered depository institutions, the term
“well-capitalized’’ has the same mean-
ing as set forth in the capital regula-
tions adopted by the appropriate Fed-
eral banking agency.

[63 FR 66326, Dec. 1, 1998, as amended at 66
FR 1028, Jan. 5, 2001; 71 FR 20527, Apr. 21,
2006]

§362.3 Activities of insured State
banks.

(a) Equity investments—(1) Prohibited
equity investments. No insured State
bank may directly or indirectly ac-
quire or retain as principal any equity
investment of a type that is not per-
missible for a national bank unless one
of the exceptions in paragraph (a)(2) of
this section applies.

(2) Exceptions. (i) Equity investment in
majority-owned subsidiaries. An insured
State bank may acquire or retain an
equity investment in a subsidiary of
which the bank is a majority owner,
provided that the subsidiary is engag-
ing in activities that are allowed pur-
suant to the provisions of or by appli-
cation under §362.4(b).

(ii) Investments in qualified housing
projects. An insured State bank may in-
vest as a limited partner in a partner-
ship, or as a noncontrolling interest
holder of a limited liability company,
the sole purpose of which is to invest in
the acquisition, rehabilitation, or new
construction of a qualified housing
project, provided that the bank’s ag-
gregate investment (including legally
binding commitments) does not exceed,
when made, 2 percent of total assets as
of the date of the bank’s most recent
consolidated report of condition prior
to making the investment. For the pur-
poses of this paragraph (a)(2)(ii), Aggre-
gate investment means the total book
value of the bank’s investment in the
real estate calculated in accordance
with the instructions for the prepara-
tion of the consolidated report of con-
dition. Qualified housing project means
residential real estate intended to pri-

§362.3

marily benefit lower income persons
throughout the period of the bank’s in-
vestment including any project that
has received an award of low income
housing tax credits under section 42 of
the Internal Revenue Code (26 U.S.C.
42) (such as a reservation or allocation
of credits) from a State or local hous-
ing credit agency. A residential real es-
tate project that does not qualify for
the tax credit under section 42 of the
Internal Revenue Code will qualify
under this exception if 50 percent or
more of the housing units are to be oc-
cupied by lower income persons. A
project will be considered residential
despite the fact that some portion of
the total square footage of the project
is utilized for commercial purposes,
provided that such commercial use is
not the primary purpose of the project.
Lower income has the same meaning as
“low income’ and ‘‘moderate income”
as defined for the purposes of §345.12(n)
(1) and (2) of this chapter.

(iii) Grandfathered investments in com-
mon or preferred stock; shares of invest-
ment companies. (A) General. An insured
State bank that is located in a State
which as of September 30, 1991, author-
ized investment in:

(1)(i) Common or preferred stock list-
ed on a national securities exchange
(listed stock); or

(ii) Shares of an investment company
registered under the Investment Com-
pany Act of 1940 (15 U.S.C. 80a-1 et seq.)
(registered shares); and

(2) Which during the period beginning
on September 30, 1990, and ending on
November 26, 1991, made or maintained
an investment in listed stock or reg-
istered shares, may retain whatever
lawfully acquired listed stock or reg-
istered shares it held and may continue
to acquire listed stock and/or reg-
istered shares, provided that the bank
files a notice in accordance with sec-
tion 24(f)(6) of the Federal Deposit In-
surance Act in compliance with
§303.121 of this chapter and the FDIC
processes the notice without objection
under §303.122 of this chapter. Approval
will be granted only if the FDIC deter-
mines that acquiring or retaining the
stock or shares does not pose a signifi-
cant risk to the Deposit Insurance
Fund. Approval may be subject to
whatever conditions or restrictions the
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FDIC determines are necessary or ap-
propriate.

(B) Loss of grandfather exception. The
exception for grandfathered invest-
ments under paragraph (a)(2)(iii)(A) of
this section shall no longer apply if the
bank converts its charter or the bank
or its parent holding company under-
goes a change in control. If any of
these events occur, the bank may re-
tain its existing investments unless di-
rected by the FDIC or other applicable
authority to divest the listed stock or
registered shares.

(C) Maximum permissible investment. A
bank’s aggregate investment in listed
stock and registered shares under para-
graph (a)(2)(iii)(A) of this section shall
in no event exceed, when made, 100 per-
cent of the bank’s tier one capital as
measured on the bank’s most recent
consolidated report of condition (call
report) prior to making any such in-
vestment. The lower of the bank’s cost
as determined in accordance with call
report instructions or the market
value of the listed stock and shares
shall be used to determine compliance.
The FDIC may determine when acting
upon a notice filed in accordance with
paragraph (a)(2)(iii)(A)(2) of this sec-
tion that the permissible limit for any
particular insured State bank is some-
thing less than 100 percent of tier one
capital.

(iv) Stock investment in insured deposi-
tory institutions owned exclusively by
other banks and savings associations. An
insured State bank may acquire or re-
tain the stock of an insured depository
institution if the insured depository in-
stitution engages only in activities
permissible for national banks; the in-
sured depository institution is subject
to examination and regulation by a
State bank supervisor; the voting
stock is owned by 20 or more insured
depository institutions, but no one in-
stitution owns more than 15 percent of
the voting stock; and the insured de-
pository institution’s stock (other than
directors’ qualifying shares or shares
held under or acquired through a plan
established for the benefit of the offi-
cers and employees) is owned only by
insured depository institutions.

(v) Stock investment in insurance com-
panies—(A) Stock of director and officer
liability insurance company. An insured
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State bank may acquire and retain up
to 10 percent of the outstanding stock
of a corporation that solely provides or
reinsures directors’, trustees’, and offi-
cers’ liability insurance coverage or
bankers’ blanket bond group insurance
coverage for insured depository institu-
tions.

(B) Stock of savings bank life insurance
company. An insured State bank lo-
cated in Massachusetts, New York, or
Connecticut may own stock in a sav-
ings bank life insurance company, pro-
vided that the savings bank life insur-
ance company provides written disclo-
sures to purchasers or potential pur-
chasers of life insurance policies, other
insurance products, and annuities that
are consistent with the disclosures de-
scribed in the Interagency Statement
on the Retail Sale of Nondeposit In-
vestment Products (FIL-9-94,1 Feb-
ruary 17, 1994) or any successor require-
ment which indicates that the policies,
products, and annuities are not FDIC
insured deposits, are not guaranteed by
the bank and are subject to investment
risks, including possible loss of the
principal amount invested.

(b) Activities other than equity invest-
ments—(1) Prohibited activities. An in-
sured State bank may not directly or
indirectly engage as principal in any
activity, that is not an equity invest-
ment, and is of a type not permissible
for a national bank unless one of the
exceptions in paragraph (b)(2) of this
section applies.

(2) Exceptions—(i) Consent obtained
through application. An insured State
bank that meets and continues to meet
the applicable capital standards set by
the appropriate Federal banking agen-
cy may conduct activities prohibited
by paragraph (b)(1) of this section if
the bank obtains the FDIC’s prior writ-
ten consent. Consent will be given only
if the FDIC determines that the activ-
ity poses no significant risk to the De-
posit Insurance Fund. Applications for
consent should be filed in accordance
with §303.121 of this chapter and will be
processed under §303.122(b) of this chap-
ter. Approvals granted under §303.122(b)

1Financial institution letters (FILs) are
available in the FDIC Public Information
Center, room 100, 801 17th Street, N.W.,
Washington, D.C. 20429.

516



Federal Deposit Insurance Corporation

of this chapter may be made subject to
any conditions or restrictions found by
the FDIC to be necessary to protect the
Deposit Insurance Fund from risk, to
prevent unsafe or unsound banking
practices, and/or to ensure that the ac-
tivity is consistent with the purposes
of Federal deposit insurance and other
applicable law.

(if) Insurance underwriting—(A) Sav-
ings bank life insurance. An insured
State bank that is located in Massa-
chusetts, New York or Connecticut
may provide as principal savings bank
life insurance through a department of
the bank, provided that the depart-
ment meets the core standards of para-
graph (c) of this section or submits an
application in compliance with §303.121
of this chapter and the FDIC grants its
consent under the procedures in
§303.122(b) of this chapter, and the de-
partment provides purchasers or poten-
tial purchasers of life insurance poli-
cies, other insurance products and an-
nuities written disclosures that are
consistent with the disclosures de-
scribed in the Interagency Statement
on the Retail Sale of Nondeposit In-
vestment Products (FIL-9-94, February
17, 1994) and any successor requirement
which indicates that the policies, prod-
ucts and annuities are not FDIC in-
sured deposits, are not guaranteed by
the bank, and are subject to invest-
ment risks, including the possible loss
of the principal amount invested.

(B) Federal crop insurance. Any in-
sured State bank that was providing
insurance as principal on or before Sep-
tember 30, 1991, which was reinsured in
whole or in part by the Federal Crop
Insurance Corporation, may continue
to do so.

(C) Grandfathered insurance under-
writing. A well-capitalized insured
State bank that on November 21, 1991,
was lawfully providing insurance as
principal through a department of the
bank may continue to provide the same
types of insurance as principal to the
residents of the State or States in
which the bank did so on such date pro-
vided that the bank’s department
meets the core standards of paragraph
(c) of this section, or submits an appli-
cation in compliance with §303.121 of
this chapter and the FDIC grants its
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consent under the procedures in
§303.122(b) of this chapter.

(iii) Acquiring and retaining adjustable
rate and money market preferred stock.
(A) An insured State bank’s invest-
ment of up to 15 percent of the bank’s
tier one capital in adjustable rate pre-
ferred stock or money market (auction
rate) preferred stock does not represent
a significant risk to the Deposit Insur-
ance Fund. An insured State bank may
conduct this activity without first ob-
taining the FDIC’s consent, provided
that the bank meets and continues to
meet the applicable capital standards
as prescribed by the appropriate Fed-
eral banking agency. The fact that
prior consent is not required by this
subpart does not preclude the FDIC
from taking any appropriate action
with respect to the activities if the
facts and circumstances warrant such
action.

(B) An insured State bank may ac-
quire or retain other instruments of a
type determined by the FDIC to have
the character of debt securities and not
to represent a significant risk to the
Deposit Insurance Fund. Such instru-
ments shall be included in the 15 per-
cent of tier one capital limit imposed
in paragraph (b)(2)(iii)(A) of this sec-
tion. An insured State bank may con-
duct this activity without first obtain-
ing the FDIC’s consent, provided that
the bank meets and continues to meet
the applicable capital standards as pre-
scribed by the appropriate Federal
banking agency. The fact that prior
consent is not required by this subpart
does not preclude the FDIC from tak-
ing any appropriate action with respect
to the activities if the facts and cir-
cumstances warrant such action.

(c) Core standards. For any insured
State bank to be eligible to conduct in-
surance activities listed in paragraph
(b)(2)(ii)(A) or (C) of this section, the
bank must conduct the activities in a
department that meets the following
core separation and operating stand-
ards:

(1) The department is physically dis-
tinct from the remainder of the bank;

(2) The department maintains sepa-
rate accounting and other records;

(3) The department has assets, liabil-
ities, obligations and expenses that are
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separate and distinct from those of the
remainder of the bank;

(4) The department is subject to
State statute that requires its obliga-
tions, liabilities and expenses be satis-
fied only with the assets of the depart-
ment; and

(5) The department informs its cus-
tomers that only the assets of the de-
partment may be used to satisfy the
obligations of the department.

[63 FR 66326, Dec. 1, 1998, as amended at 71
FR 20527, Apr. 21, 2006]

§362.4 Subsidiaries of insured State
banks.

(a) Prohibition. A subsidiary of an in-
sured State bank may not engage as
principal in any activity that is not of
a type permissible for a subsidiary of a
national bank, unless it meets one of
the exceptions in paragraph (b) of this
section.

(b) Exceptions—(1) Consent obtained
through application. A subsidiary of an
insured State bank may conduct other-
wise prohibited activities if the bank
obtains the FDIC’s prior written con-
sent and the insured State bank meets
and continues to meet the applicable
capital standards set by the appro-
priate Federal banking agency. Con-
sent will be given only if the FDIC de-
termines that the activity poses no sig-
nificant risk to the Deposit Insurance
Fund. Applications for consent should
be filed in accordance with §303.121 of
this chapter and will be processed
under §303.122(b) of this chapter. Ap-
provals granted under §303.122(b) of
this chapter may be made subject to
any conditions or restrictions found by
the FDIC to be necessary to protect the
Deposit Insurance Fund from risk, to
prevent unsafe or unsound banking
practices, and/or to ensure that the ac-
tivity is consistent with the purposes
of Federal deposit insurance and other
applicable law.

(2) Grandfathered insurance under-
writing subsidiaries. A subsidiary of an
insured State bank may:

(i) Engage in grandfathered insurance
underwriting if the insured State bank
or its subsidiary on November 21, 1991,
was lawfully providing insurance as
principal. The subsidiary may continue
to provide the same types of insurance
as principal to the residents of the

12 CFR Ch. lll (1-1-08 Edition)

State or states in which the bank or
subsidiary did so on such date provided
that:

(A)(1) The bank meets the capital re-
quirements of paragraph (e) of this sec-
tion; and

(2) The subsidiary is an ‘‘eligible sub-
sidiary’” as described in paragraph
(c)(2) of this section; or

(B) The bank submits an application
in compliance with §303.121 of this
chapter and the FDIC grants its con-
sent under the procedures in §303.122(b)
of this chapter.

(ii) Continue to provide as principal
title insurance, provided the bank was
required before June 1, 1991, to provide
title insurance as a condition of the
bank’s initial chartering under State
law and neither the bank nor its parent
holding company undergoes a change
in control.

(iii) May continue to provide as prin-
cipal insurance which is reinsured in
whole or in part by the Federal Crop
Insurance Corporation if the subsidiary
was engaged in the activity on or be-
fore September 30, 1991.

(3) Majority-owned subsidiaries’ owner-
ship of equity investments that represent
a control interest in a company. The
FDIC has determined that investment
in the following by a majority-owned
subsidiary of an insured State bank
does not represent a significant risk to
the Deposit Insurance Fund:

(i) Equity investment in a company
engaged in real estate or securities ac-
tivities authorized in paragraph (b)(5)
of this section if the bank complies
with the following restrictions and
files a notice in compliance with
§303.121 of this chapter and the FDIC
processes the notice without objection
under §303.122(a) of this chapter. The
FDIC is not precluded from taking any
appropriate action or imposing addi-
tional requirements with respect to the
activity if the facts and circumstances
warrant such action. If changes to the
management or business plan of the
company at any time result in mate-
rial changes to the nature of the com-
pany’s business or the manner in which
its business is conducted, the insured
State bank shall advise the appropriate
regional director (DSC) in writing
within 10 business days after such
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